30 November 2018

Honourable Harry Bains
Minister of Labour
c/o LRCReview@gov.bc.ca

Dear Minister,
Re: Labour Relations Code Review Panel Report: Comments from CPHRBC & Yukon
Re: CPHRBC & Yukon Submission on Labour Relations Code Review
On behalf of the Chartered Professionals Human Resources Association of B.C. & Yukon
(“CPHRBC”), we are pleased to submit our comment on some of the proposed twenty-nine (29)
recommendations in the August 31, 2018 report of the Labour Relations Code Review Panel. We
attach for your information our submission to the Panel.
Background
CPHRBC represents over 5,800 human resource professionals and their service providers and
advisors in B.C. and the Yukon. Many of our members work every day in labour relations within
the framework of the Labour Relations Code (“LRC”) and so are not only directly affected by any
changes to the LRC but offer a wealth of practical experience on the topics addressed below.

CPHRBC does not believe in taking an adversarial position on issues affecting the employer/union
relationship. Like the Labour Relations Code Review Panel, we strive to be thoughtful in our
approach to ensure that the needs of employers, employees and the impact on the economy are
carefully considered.
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In this regard, CPHRBC supports many of the recommendations forwarded by the Labour
Relations Code Review Panel. Having said this, we also believe that several of the Panel
recommendations require further consideration to fairly balance the needs of employers, unions
and, on some issues, employees and third parties.
Scope of Submission
The “Need for Change”
The Mission of CPHR is to “keep people first in the decisions of leaders” which includes preserving
employees’ right to choose union representation and ensuring that any changes to the Code do
not adversely affect BC’s ability to attract and retain investment, talent and jobs.

One of the main reasons the Panel cites for needing changes to the Code is the gap in
compensation between professional, scientific and technical business services versus the
accommodation and food service sector, which they see being reduced by unionization. We
believe most of this gap is due to the different education, experience and responsibility of the
positions, as well as the fact that higher union wages only prevail in industries where employers
are not subject to competition from lower wage cost competitors e.g. the public sector, some
resource industries and utilities and other private firms with “market power”.

Another important reason cited for the Panel’s rationale for change was the declining rate of
unionization, which is viewed as a negative trend. The Panel reasons that this means less
effective representation of employees’ interests. Human resources practitioners view declining
unionization as reflecting workers’ preferences to have a direct relationship with their employers
without the need for third party representation, as well as the protections afforded them under
other labour statutes such as the Employment Standards Act, Human Rights Code, Workers
Compensation Act etc., which reduces the need for trade union representation.
Of the twenty-nine (29) Labour Code recommendations put forth by the Review Panel, CPHR BC
will provide responses to those it considers most require further consideration.
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1. Employer Communication with Employees (Panel Recommendation #3)
The current language in Sections 6(1) and 8 of the Code presently balances the needs of the
Employer and the Employee. The result of amending the present language of the Code would
unfairly advantage trade union drives, and result in employers not being able to communicate
effectively with their employees. The recommended amendment would limit communication to
a statement of fact or opinion “reasonably held”, a standard which invites the Board to unduly
restrict employers’ communications about the merits of unionization using the Board member’s
view of what is “reasonable”. Section 8, in its current form, already adequately prevents any
communication that uses coercion or intimidation, which case law confirms includes outrageous
threats or totally unfounded employer statements which may discourage unionization. Both
employers and trade unions should have common broad rights to provide employees with their
views, subject to Section 8 restraints. The proposed amendments to the Code would tip the
balance of this issue in favor of trade unions, who in practice are almost never subject to
sanctions for potentially untrue or “unreasonable” statements about the benefits of
unionization.
2. Unfair

Labour

Practices

and

Mandating

Remedial

Certification

(Panel

Recommendation #4)
Our Association believes that the present language in 14(4)(f) satisfies the needs for both
employers and employees. We believe that amending this article in the Code is unnecessary.
Simply put, no change in the present language of the Code is required in this section. The present
language in 14(4)(f) already considers the needs of employees and employers, by allowing the
Board discretion to remedially certify in cases where egregious unfair labour practices occur
affecting unionization and already requires that the Board assess the potential consequences to
determine whether there is sufficient interference to affect the outcome of a vote. Overall, if
there are unfair labour practices occurring, the Board should be addressing the inappropriate
conduct directly with any employer or union not acting in “good faith.” On this topic, any Board
ordered interference with employee free choice through the secret ballot by Board ordered
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remedial certification should be minimal given it infringes employee freedom of association.
3. Card Check Certification (Panel Recommendation #5)
We are pleased to support the Panel’s recommendation that encourages the continuance of
maintaining the “Secret Ballot,” as opposed to returning to a card certification system. The
secret ballot vote should be retained because there are sufficient measures to ensure the
exercise of employee choice is fully protected and, in case of egregious employer unfair labour
practices, remediated in the event of unlawful interference. As noted in our submission to the
Panel, card collection and certification is too vulnerable to both abuse and misunderstandings
by employees of the consequences. The present process and system reduces the opportunity
for interference, misrepresentation or intimidation by both unions and employers alike.
4. Timing of Certification Votes (Panel Recommendation #6)
CPHRBC does not agree with the Panel’s recommendation to reduce the timeframe of the
certification vote from ten (10) days to five (5) days. Once again, CPHR wants to ensure that both
employees and employers have sufficient time to produce accurate, fact-based information for
employees to consider prior to engaging in a certification vote. The reduction from 10 days to 5
days advantages potential trade union certification votes, and is unnecessarily detrimental to
employers from being able to provide fact based information in a timely way. In many
certifications, the employer only learns of the certification application when it receives notice
from the Board and therefore only has a chance to exercise its right to communicate with
employees about unionization during the window to the vote. The proposed amendment would
deprive those employers of any practical right to communicate with employees, including,
commonly, to dispel misconceptions and inaccurate information that may be circulating. In fact,
such a short deadline may push employers to make statements in haste without the benefit of
legal advice when a little more time might have allowed for better, more reasoned and balanced
communications. In maintaining the present already short 10 day vote deadline in the Code, both
employers and trade unions have an equal, fair and reasonable opportunity to provide accurate
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information to their employees and potential members.
5. Access by Unions to Employee Contact Information
Our Association supports the Panel’s recommendation that employee list “requests” not occur
prior to an application for certification being filed. Nonetheless, there are still privacy concerns
because employers are trustees of private employee contact information (“ECI”) which, under
Privacy Laws, may only be used by the employer for employment related purposes. As stated in
our submission to the Panel, CPHR BC would support an approach with checks and balances to
both protect employee privacy and prevent misuse of ECI. Some suggestions would be that:
a) the Office of the Information and Privacy Commissioner of British Columbia be consulted
prior to any consideration of amending the present language in the Code;
b) The LRB verify a minimum level of 45% card support and lack of other practical means of
contacting employees before ordering union access to ECI from the employer;
c) We strongly recommend any ECI shared be limited to employee work emails and phone
numbers, not personal emails, telephone numbers or addresses. The potential for
employees to be very unhappy with union use of the latter is substantial;
d) Employers should, if the above tests are met, then seek consent of the affected
employees to disclosure of their ECI;
e) Unions using ECI provided by the employer would be required to explain to employees
contacted that the ECI was provided by statutory requirement, not volunteered by their
employer;
f) Unions be required to both seek affirmative written consent to continue communicating
with employees beyond the initial contact and provide an easy and effective means for
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employees to terminate all further communications by a union e.g. an easy to use
“unsubscribe” link on emails. This will prevent unwanted repetitive use of the contact
information.
We believe these requirements reflect existing privacy and electronic communications (e.g.
British Columbia Privacy Legislation as well as Canada’s Anti-Spam Law aka “CASL”) legislation,
which requires consent of a recipient to such contact while still allowing unions to have an initial
point of contact.
6. Validity of Membership extended to 6 Months (Panel Recommendation #8)
If the government is to accept the Panel’s recommendation to extend the validity of union
membership cards to 6 months from 90 days, this should be accompanied by an amendment to
allow signatories with a formal right to revoke cards and be advised of that right by the union
given how commonly employees change their mind about unionization.
7. Successor Union and Collective Agreements (Panel Recommendation #11)
The proposed amendments in regards to successorship are unnecessary and will be problematic
for many employers, particularly the many situations where a new service provider is truly
planning to use its own existing or a newly hired workforce to do the contracted work. The Panel
points to certain sectors such as care sector food and housekeeping where “re-contracting out”
has had unfair results for employees who end up working for the new contractor but with lesser
wages etc. However, this could be addressed by special rules where the new contractor takes
over a majority of the incumbent’s workers. The broad proposed form of extended successorship
would, as our submission to the Panel noted, unfairly impact industries where true competition
amongst contracted service providers prevails and employers with separate workforces compete
for major service contracts. The current successorship provision, which does capture “recontracting out” where more than just the services are transferred provides sufficient protection.
Alternatively, any broader successorship should depend on the re-hire of incumbent employees.
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8. Extension of Statutory Freeze of Terms and Conditions after Certification
(Recommendation #14)
The Panel has indicated that they believe that four (4) months is insufficient time for parties to
negotiate the terms and conditions of a first collective agreement. However, the
recommendation to extend this time period to twelve (12) months is unreasonable as it extends
the period of uncertainty for both employers and employees. The critical economic freedom of
employers and their HR professionals to make changes to meet often pressing business needs
(e.g. to cut costs to save a company from insolvency) should not be curtailed any longer than
necessary by the statutory freeze. The Panel’s own research determined that, “The 1998 Section
3 Committee recommended the freeze period reflect the average amount of time required to
negotiate a first collective agreement, which they concluded was eight months.” Consequently,
we encourage any changes to 45 (1) (b) be limited to the 1998 Section 3 Committee
recommendations of eight (8) months.
9. Secondary Picketing and Replacement Workers (Panel Recommendation #20)
Picketing, strikes and lockouts are fundamental Canadian labour rights. However, in the case of
picketing, both primary and secondary, there are potentially major impacts on third parties such
as the public, customers, suppliers and non-unionized workers etc. which need to be carefully
considered. The proposed amendment by the Panel does not provide the clarity required to
ensure balance for employers’ businesses and employees’ rights. Specifically, there are issues
with the recommendation of the wording “and a similar act at such place that has an equivalent
purpose, but does not include lawful consumer leafleting that does not unduly impede access or
egress or prevent employees working at or from the site.” The Panel does not appear to have
given full consideration to the interests of third parties.

Certainly access and egress

considerations for these groups, for legitimate business rationales, is essential and may affect
their own right to earn a living. Board and judicial decisions have already protected reasonably
informational picketing rights of individuals and unions. The “balance” that the Panel says it is
striving for is problematic with the added language. The words “unduly impede access or egress”
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could be improved with the inclusion of a quantitative measure to ensure “unduly” is not too
liberally interpreted by the Board with onerous results for the third parties affected. Otherwise,
the Board (and courts) may well see such revised wording as a mandate to allow much more
disruptive picketing.
10. Education as an Essential Service (Panel Recommendation #21)
We reiterate our submission to the Panel that education should be maintained as an Essential
Service. In the modern economy, the availability of schools to educate and supervise children is
absolutely critical to the attendance of workers, particularly to women who are often the primary
caregiver/guardian to children. Removing education’s designation as an Essential Service will
result in major economic and social burdens for a huge number of employees across the
workforce with school age children and their employers when teachers undertake work action
and strikes—something which has repeatedly occurred in the past. There are approximately
600,000 public school students and even more affected parents/caregivers that must be
considered.
In the modern economy, most union or non-union households, including the many single parent
households, do not have a person at home (or elsewhere) able to look after children who cannot
attend school during a strike. They depend on the education system to provide both education
and care for their children. Without it, they are unable to work or are forced to make difficult last
minute decisions about childcare to keep their jobs, including potentially exposing their children
to unsafe or unsupportive care arrangements out of necessity. This issue is further complicated
because employers would certainly be required to consider their employees’ absences due to
childcare necessities. These situations would certainly require human rights considerations. By
contrast, education workers, who are highly unionized, still enjoy strong advantage in collective
bargaining even under the current rules. Further, students in the graduation program (grades
10, 11, and12) rely upon their education and grades for their futures. During K-12 labour
disruptions, graduation program students in particular suffer the consequences of
union/employee job action by risking students’ university and trade school acceptance, as well
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CPHR BC & Yukon
the voice of the HR profession in B.C. and the Yukon. lt possesses a solid
membership base, good governance practices and demonstrated expertise in setting standards of
professional practice. lt isthe sole grantorof the CPHR designation in the province.

CPHR BC & Yukon is

Founded in 1942, CPHR BC & Yukon today has more than 5,800 members encompassing CEOs,
directors of HR, consultants, educators, students, HR generalists, and small-business owners. The
mission of CPHR BC & Yukon is "to advance professional people practices that enhance

organizational performance." About 60% of members hold the CPHR designation with that number
growing annually.

not-for-profit organization incorporated in British Columbia governed by a
L4-member volunteer Board of Directors elected by the membership, The Board oversees the
work of 20 plus professional staff located in downtown Vancouver.
CPHR BC & Yukon is a

to maximize its ability to address the
regional needs of membership and to create an efficient and effective model to offer services
and networking opportunities. Reflecting the make-up of the BC economy, about 70% of
members are the Mainland/Fraser Valley region. ln 2013, CPHR BC & Yukon welcomed HR
professionals from the Yukon as full members.
CPHR BC & Yukon is divided into eight geographical areas

Membership in the association has grown 7O%o over the past five years. The 2014-member survey
demonstrated strong overall satisfaction for the services CPHR BC & Yukon provides as 80% of
respondents indicated that they found their membership valuable.

funded largely through member dues, courses and sponsorship. lt
receives no funding from government.

CPHR BC & Yukon is

the largest body representing human resources professionals and is
the leading voice for workplace related issues in British Columbia. Other associations represent
specialized aspects of the human resources role comprised of individuals working directly or
indirectly in the human resources field.
CPHR BC & Yukon is by far

A number of key criteria are inherent for an occupation to be considered a profession, such as
the existence of a community of practitioners or professional association, common standards
of entry and performance, legal protection, an ethical code of conduct, a distinct body of
knowledge and set of core competencies, and a requirement for training and certification.
CPHR BC & Yukon meets each of these criteria currently, with the exception of the legal right to
self-regulate.
Members voluntarily join CPHR BC & Yukon and adhere to an ethical code of conduct with regard to
professional conduct. The certification process for the CPHR designation draws upon an established
body of knowledge and a set of enabling professional competencies. Attainment of the designation
requires a bachelor's degree, practical experience in the field and a commitment to continuing
professional development. CPHR BC & Yukon also operates a Complaints, lnvestigation and
Discipline Committee to investigate allegations of misconduct on the part of its members holding a
CPHR designation. CPHR BC & Yukon also advances the HR profession by regularly updating and
enhancing standards for HR practice. ln this regard, CPHR BC & Yukon operates in a similar capacity
to other professional bodies in British Columbia.

CPHR
About CPHR BC & Yukon

British Columbia
& Yukon

Keep people first in the decision of leaders

. Founded in 1942
o 5800 members
o Sole grantor of the CPHR designation-a nationally
recognized credential
o CPHR BC & Yukon requires continuous professional
development to keep current with business concerns
such as legislation regarding workplace safety, Violence,
discrimination and employment standards

CPHR
HR Professionals Play Key Roles
o Timely and

efficiently recruit the right employees
o Retain high performing employees
. Talent management
o Leadership development
o Manage change and cultural transformation
o oversee statutory obligations (workplace law and
reg u lations)
These roles are getting tougher!

British Columbia
& Yukon

